STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
TANYA C. LOLLI E
Petitioner,
Case No. 04-1982

VS.

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

I n accordance with notice, this cause cane on for final
hearing, before P. Mchael Ruff, duly-designated Adm nistrative
Law Judge of the Division of Adm nistrative Hearings, on
July 27, 2004, in Brooksville, Florida. The appearances were as
fol | ows:

APPEARANCES

For Petitioner: Tanya C. Lollie, pro se
4732 El wood Road
Spring HIl, Florida 34608

El i zabeth Penny, Certified Legal Intern
Ladasi ah Jackson, Esquire

Departnment of Financial Services

200 East Gai nes Street

Tal | ahassee, Florida 32399-0333



STATEMENT OF THE | SSUE

The issue to be determined in this case is whether
Petitioner's application for licensure as a Resident Qustoner
Representative insurance agent shoul d be granted.

PRELI M NARY STATEMENT

The Petitioner, Tanya C. Lollie, submtted an application
for licensure as a custoner representative to the Departnent of
Fi nanci al Services (Departnent) on Cctober 22, 2003. The
Departnent reviewed the application and advi sed the Petitioner
on April 5, 2004, that her application was denied. The denia
occurred because, in essence, the Petitioner had pled nolo

contendere to the charges of forgery of a check and of uttering

a forged check, on March 16, 1995. Each charge is a felony,
related to the same factual transaction

The Petitioner filed a request for hearing concerning the
deni al of her license application in accordance with Secti on
120.57(1), Florida Statutes. The case was transferred to the
Di vision of Adm nistrative Hearings and assigned to the
under si gned admi ni strative | aw judge.

The cause cane on for hearing as noticed, at which the
Petitioner testified on her own behalf and presented the
testinony of Donald Whiting and Patricia A Phillips.
Petitioner's Exhibit 1 was admtted into evidence. The

Respondent presented the testinony of Diana Fink and



Mat t hew Coxe. The Respondent's Exhibits 1-12 were admitted into
evi dence. Upon concl usion of the proceeding a transcript

t hereof was prepared. After two agreed-upon extensions were
granted, the Proposed Reconmended Orders were filed by the
parties on or about COctober 7, 2004. Those Proposed Recommended
Orders have been considered in the rendition of this Recormended
O der.

FI NDI NGS OF FACT

1. The Petitioner is a receptionist for an insurance
agency and is seeking licensure as a Florida Resident Custoner
Representative fromthe Departnent of Financial Services. The
Departnent is an agency of the State of Florida responsible for
the licensing of insurance agents and custoner representatives
in the State of Florida, in accordance with the provisions of
Chapter 626, Florida Statutes.

2. On Cctober 22, 2003, the Petitioner filed a |license
application (electronically) with the Departnent seeking
licensure as a Resident Customer Representative insurance agent.

3. On her application for licensure, the Petitioner
answered the follow ng question in the negative:

Have you ever been convicted, found guilty,
or pled guilty or nolo contendere (no
contest) to a crinme punishable by

i nprisonnment of one year or nore under the

| aws of any nunicipality, county, state,
territory or country, whether or not



adj udi cation was wi thheld or a judgnent of
convi ction was entered?

4. \Wen the Petitioner signed her application for
Iicensure she signed an "Applicant Affirmation Statenent” and
mailed it to the Departnent. In that statenment, she swore that
all the answers on the questions on the application were true
and correct to the best of her know edge and belief. She knew
of the requirement to be truthful and honest on the application
and that had been stressed to her by her instructor for the
i nsurance pre-licensing course which she attended.

5. On March 16, 1995, the Petitioner entered a plea of

nol o contendere to one count of forgery and one count of

uttering a forged instrunent, both felonies. The related arrest
had occurred on Novenber 10, 1994. The Petitioner was sentenced
to three years probation, required to nmake restitution, pay
court fines and costs and to performfifty hours of comrunity
service. She was to wite a letter of apology to the victimand
to have no contact with the victim Adjudication of guilt was
wi thhel d. She perfornmed all of the requirenents of her
sent ence.

6. She was excused by the court fromproviding the fifty
hours of community service because she was pregnant at the tine.
The Petitioner acknow edges that she answered the question

incorrectly and had nade a m stake, because she felt the phrase



“puni shabl e by one year or nore" neant that she had been

i nprisoned for one year or nore, which she had not. She
testified that she intentionally answered the question in the
negati ve because she was not aware that her felony crinmes were
potentially punishable by one year or nore.

7. She signed the 1995 pl ea agreenent, which indicated
that it was then her understanding that the offenses could carry
a maxi mum sentence of ten years inprisonnent. At the tinme she
answered the rel evant question on her application, however, she
did not have a present understanding or recollection that that
woul d be the case. The point is, she answered in good faith.
She did not intentionally answer the question untruthfully but
rather due to a m staken inpression, after some nine or so years
had el apsed, concerning the nature and effect of the puni shnment
or potential punishment her crinmes carried.

8. The Petitioner has not had a crimnal history since her
1995 plea, wth the exception of a June 7, 2000 arrest in
Her nando County, Florida, after her return to Florida from
Tennessee, for purported violation of probation with regard to
the 1995 felony case. The Petitioner's testinony denonstrates
in a credible way that indeed she had fulfilled the requirements
of her probation. The judge had rel eased her from her comrunity
service requirenent and the reason for the arrest, because she

was believed to have failed to pay rel evant costs and



restitution, apparently was a mi stake. She established that at
or around the tinme of her noving to Tennessee she had paid the
rel evant nonetary sunms required with two cashiers checks. The
court term nated her probation. It is found that this arrest
was based upon a m st ake.

9. The Petitioner's supervisor corroborated the testinony
of the Petitioner and established that the circunstances and
mental inpression leading to the Petitioner's negative answer
show no intent to be untruthful or to defraud. The Petitioner
and her wi tnesses (her supervisors) established that she has
been fit and trustworthy in her work with the insurance agency.
Petitioner has routinely handl ed suns of noney for the agency
and for insurance clients, always with proper accounting and
never with any funds being m ssing or m s-appropriated.

10. The Petitioner's enploynent provides her famly's only
livelihood for her and her child. Her enploynent is dependent
on her being granted |licensure as a Custonmer Representative.
Denial of the license application will create a hardship for
her. She was nineteen years of age at the tinme of the arrest
and plea, nmade full restitution and conplied with the terns of

her probati on.



CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2003).

12. The Petitioner bears the ultimte burden of proving

entitlement to the license. Florida Departnent of

Transportation vs. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla

1st DCA 1981); Pershing Industries, Inc. v. Dept. of Banking and

Fi nance, 591 So. 2d 991 (Fla. 1st DCA 1991). The Petitioner
nmust denonstrate by preponderant evidence that she neets all of
the relevant statutory criteria to justify l|icensure.

Depart nent of Banking and finance v. Osborne Stern and Conpany,

670 So. 2d 932, 934 (Fla. 1996).

13. The Departnent alleged that the Petitioner violated
various provisions of the Florida Insurance Code by failing to
di scl ose her crimnal history on the licensure application, as
set forth in the notice of denial. The pertinent statutes and
rul es upon which the Departnment relies in denying the
application for licensure are set forth as foll ows:

Section 626.611, Florida Statutes:

The departnent . . . shall deny an

application for . . . the license . . . of
any applicant . . . if it finds that as to
the applicant . . . any one or nore of the

foll ow ng applicabl e grounds exist:



(1) Lack of one or nore qualifications for
the license or appointnment as specified in
t hi s code.

(2) Material msstatenent,

m srepresentation, or fraud in obtaining the
| icense or appointment or in attenpting to
obtain the |license or appointnent.

* * *

(7) Denonstrated |ack of fitness or
trustworthi ness to engage in the business of
i nsur ance.

(14) Having been found guilty of or having
pl eaded guilty or nolo contendere to a
felony or a crine punishable by inprisonnment
of 1 year or nore under the | aw of the
United States of Anerica or of any state

t hereof or under the |aw of any ot her
country which involves noral turpitude,

w thout regard to whether a judgnent of
conviction has been entered by the court
having jurisdiction of such cases.

Section 626. 7351, Florida Statutes:

The Departnent shall not grant or issue a
| i cense as custoner representative to any
i ndi vidual found by it to be untrustworthy
or inconpetent

Fl ori da Adm ni strative Code Rul e 69B-
211.042(8):

Required Waiting Period for a Single Felony
Crime. The Departnent finds it necessary
for an applicant whose | aw enforcenent
record includes a single felony crine to
wait the tinme period specified bel ow
(subject to the mtigating factors set forth
inthis rule) before licensure. Al waiting
periods run fromthe trigger date.



Fl ori da Adm nistrati ve Code Rule 69B-
211.042(4) (b) 1:

Effect of Failure to Fully Disclose Law

Enf orcenent Record on Application. If an
applicant fails to fully and properly

di scl ose the exi stence of |aw enforcenent
records, as required by the application, the
application will be denied and a waiting
period wi Il be inposed before the applicant
may reapply for any license.

Section 626.621, Florida Statutes states:

The departnent . . . may, in its discretion,
deny an application for . . . the license

: of any applicant . . . if it finds
that as to the applicant . . . any one or

nore of the follow ng applicabl e grounds
exi st under circunstances for which such
denial . . . is not mandatory under s.
626. 611:

(8) Having been found guilty of or having
pl eaded guilty or nolo contendere to a
felony or a crine punishable by inprisonnent
of 1 year or nore under the [aw of the
United States of Anerica or of any state

t hereof or under the |aw of any ot her
country, without regard to whether a

j udgnent of conviction has been entered by
the court having jurisdiction of such cases.

14. Florida Admnistrative Code Rule 69B- 211.042, is the
rul e by which the Departnment interprets Sections 626.611 and
626. 621, Florida Statutes. That rule provides in pertinent part
as follows:

Required Waiting Periods After Comm ssion of
Single Felony Crinme. The Depart nent

construes sections 626.611 and 626. 621,
Florida Statutes, to require that an



appl i cant whose | aw enforcenment record
includes a single felony wait for a period
of time before becomng eligible for
licensure in order to assure that the
crimnal tendency or weakness has been
overcone. The Department finds it necessary
for an applicant whose | aw enforcenent
record includes a single felony crine to
wait the tine period specified bel ow
(subject to the mtigating factors set forth
el sewhere in this rule) before licensure, so
that licensure is granted wi thout undue risk
to the public good. Al waiting periods run
fromthe trigger date.

(a) Cdass Acrinme. The applicant will not
be granted |licensure until 15 years have
passed since the trigger date. (23) ddass
"A" crinmes include all those listed in this
subsection, and all are of equal weight
notw t hst andi ng from whi ch subpar agr aph
drawn. The departnent finds that each
felony crime listed in this subsection
[Class Acrinmes] is a crine of nora

t ur pi tude

(n) Forgery.

(qq) Uttering of a forged check.

Fl ori da Adm nistrati ve Code Rul e 69B-
211.041(11) states in pertinent part as
foll ows:

"Trigger Date' is the date on which an
applicant was found guilty, or pled guilty,
or pled no contest to a crinme; or, where
that date is not ascertai nable, the date of
the charges or indictnent.

Fl ori da Adm nistrative Code Rule 69B
211.042(10)(a) states in pertinent part:

10



The usual waiting period specified

shal | be shortened upon proof of one or nore
of the followng as are pertinent. Were
nore than one factor is present the
applicant is entitled to add together al

t he applicable mtigation anmobunts and deduct
that total fromthe usual waiting period,
provi ded that an applicant shall not be
permtted an aggregate mtigation of nore
than 4 years for the follow ng factors.

* * *

2. One year is deducted if restitution or
settl enent has been nade for all crines
wherein restitution or settlenent was
ordered .

3. One year is deducted if the applicant
was under age 21 when the crinme was
commtted, if there was only one crinme on
the applicant's | aw enforcenent record.

15. Florida Adm nistrative Code Rule 69B 211.042(10)(a)6
al so provides for "additional mtigating factors” concerning the
i nposition of periods of ineligibility for licensure as a
Cust oner Representative in addition to the above two reasons for
mtigation of one year each

16. The additional mtigating factors applicable to the
Petitioner, in accordance with this portion of the above rule,
are found to be the fact that since the crimnal incident she
has had no other crimnal history; she has worked for a |icensed
i nsurance agent and agency with no bl em shes on her record and

has proven very trustworthy in handling nonies of clients and of

t he agency with no m sappropriation of funds and no accounti ng

11



irregularities whatever. She is the sole support of herself and
her child and has a strong desire to i nprove her career position
in the insurance profession by gaining this licensure. Through
her testinony, and through the testinony of the agency owner and
managi ng agent, she has established herself to be fit and
trustworthy to engage in the insurance business. That testinony
is accepted as credible in this regard, as to mtigating factors
and as to her fitness and trustworthiness.

17. It is thus determ ned, based upon the Petitioner's
testi nony and evidence, that she has denonstrated her fitness
and trustworthiness to engage in the business of insurance and
she has denonstrated, given the above Findings of Fact, that she
made no intentional m sstatenent, m srepresentation, or
fraudul ent representation in seeking to obtain the |icense, by
t he answer she gave concerning her crimnal history. She made a
m stake of law in determ ning that she was not required to
answer in the affirmative concerning her crimnal history
because of her belief concerning her sentence being | ess than
one year inprisonnent. That was a m stake of |aw because it
shoul d have been disclosed, but it was not shown to be an
intentional or fraudulent m srepresentation. Thus, she has not
been shown to have violated Section 626.611(2) and (7), Florida

St at ut es, quoted above.

12



18. She has pled nolo contendere to a fel ony puni shabl e by

i mprisonment of one year or nore under the law of this state or
potentially so and therefore commtted a violation of Section
626.611(14), Florida Statutes. But she has established that her
untrue answer concerning her crimnal history on the application

was an unintentional result. See Miunch v. Departnent of

Pr of essi onal Regul ation, 592 So. 2d 1136 (Fla. 1st DCA 1992).

19. It is true that even if she had not failed to disclose
her crimnal history she would still not be eligible for
licensure, absent mitigating factors, because she has not net
the required fifteen-year waiting period for her specific "Cd ass
A" felonies. The crimnal act involved is a Cass A felony as
envisioned in Florida Adm nistrative Code Rule 69B-
211.042(21)(n)(qqgq) quoted above. Because she did not
intentionally fail to disclose, with fraudulent intent, the
crimnal history, the added two years the Departnment m ght add
to her fifteen-year waiting period should be discounted or
removed. The Departnent has already determ ned that she is
entitled to two years of mitigation because she was only
ni neteen years of age at the tine the crine was commtted and
because she made full restitution to the victim Gven the
above "additional mtigating factors" discussed in the
Concl usi ons of Law and in the circunstances delineated in the

above Findings of Fact, it would seemthat additional mtigation

13



shoul d be accorded the Petitioner. She is clearly renorseful
about the incident in her past and clearly seeks to continue to
be and becone a nore productive nenber of society and of the
i nsurance profession. Her work record in the insurance business
up to the present tine shows that she is fit and trustworthy to
continue to do so. She has already had over nine and one-half
years el apse since the trigger date for the normal fifteen-year
wai ti ng period, which began on March 16, 1995. Accordingly,
additional mtigation should be given her so that she can now be
licensed after an excess of nine and half years waiting period
20. Moreover, the Departnent has discretion in determning
fitness and trustworthiness of applicants for |icensure.

Depart nent of Banki ng and Fi nance v. Osborne, supra at 934. In

view of this and in consideration of Section 626.691, Florida
Statutes, which provides for the granting of a probationary

| i censure under certain conditions, delineated therein, it would
seem that the Departnment has discretion to grant her licensure
at this tine, after the excess of nine and one-half years
waiting tinme and grant her a probationary license. Thus, she
can be licensed under this consideration for a period of up to
two years probation under reasonable terns specified by the
Departnent in its order. It would seemjust in the situation of

this Petitioner for the Departnment to do so.

14



RECOMVENDATI ON

Havi ng consi dered the foregoing findings of fact,
conclusions of |aw, the evidence of record, the candor and
deneanor of the witnesses and the pleadings and argunents of the
parties, it is, therefore,

RECOMVENDED t hat a final order be entered by the Departnent
granting the licensure applied; or granting it for a
probati onary period of two years under reasonable terns and
conditions specified by the Departnent in that final order.

DONE AND ENTERED this 2nd day of Decenber, 2004, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 2nd day of Decenber, 2004.
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COPI ES FURNI SHED

Honor abl e Tom Gal | agher

Chi ef Financial Oficer
Departnent of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Pet e Dunbar, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300
Tanya C. Lollie

4732 El wood Road

Spring Hll, Florida 34608

El i zabet h Penny,
Ladasi ah Jackson,
Depart nment of Fi nanci al
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333

Certified Legal
Esquire
Servi ces

I ntern

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al l

parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended O der

Any exceptions

to this Recormended Order should be filed with the agency that

will issue the final order

in this case.
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